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THE COMMODITIES CLAUSE DECISION. 

On May i, 1908, the commodities clause 1 of the so-called Hep- 
burn Act became effective. On May 3, 1909, or a little over a 
year after the effective date of the Act, the Supreme Court of the 
United States handed down its opinion as to the constitution- 
ality of this enactment. It is probably no exaggeration to say 
that no previous decision of that court has ever involved, directly 
and indirectly, greater interests, nor been awaited with keener 
interest by the Bar of the country. 

On June 5, 1908, the United States Government commenced 
proceedings by a bill in equity against six of the so-called anthra- 
cite coal-carrying railroads in the Circuit Court of the United 
States for the Eastern District of Pennsylvania, to enjoin each 
from carrying in interstate commerce any commodities in viola- 
tion of the terms of the commodities clause. At the same time a 
petition in mandamus was filed against each corporation praying 
for a writ directing the defendants to comply with the said law 
forthwith. 

Of these six defendants the Delaware and Hudson Company 
owned and worked mines and transported over its own rails in 
interstate commerce the coal mined from them, either for its own 
account or for the account of purchasers who had acquired title 
to the coal prior to the beginning of the transportation. This 
company also defended its practice on the ground that it was not 
a railroad company within the meaning of that term as used in 
the statute, but was merely a coal company, whose transporting 
operations were only incidental to its mining operations. 

The Delaware, Lackawanna and Western Railroad Company, 
like the Delaware and Hudson Company, admitted that it was the 
owner of coal lands and mined coal, and admitted that it was 

'The Act of Congress, approved June 29, 1906, amending the Act en- 
titled "An Act to regulate commerce," approved February 4, 1887, provides 
in Sec. I, paragraph 5, as follows: 

"From and after May first, nineteen hundred and eight, it shall be un- 
lawful for any railroad company to transport from any State, Territory, 
or the District of Columbia, to any other State, Territory, or the 
District of Columbia, or to any foreign country, any article" or com- 
modity, other than timber and the manufactured products thereof, manu- 
factured, mined, or produced by it, or under its authority, or which it 
may own in whole, or in part, or in which it may have any interest direct 
or indirect, except such articles or commodities as may be necessary and 
intended for its use in the conduct of its business as a common carrier." 
34 United States Statutes at Large 585. 
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incorporated as a railroad company, operated as such, and car- 
ried this coal in interstate commerce from its mines, having a coin- 
cident mercantile and transportation interest. The remaining four 
of the defendant railroad companies, — the Erie, the Central Rail- 
road Company of New Jersey, the Pennsylvania and the Lehigh 
Valley, — although not directly operating mines, were the owners 
of stock in corporations engaged in mining coal, the coal so pro- 
duced by such corporations being carried in interstate commerce 
by these four defendant railroad companies holding the stock in 
the producing coal companies, either for account of the produc- 
ing corporations or for persons to whom the coal had been sold 
at the point of production prior to the beginning of interstate 
commerce. 

The defendants had been incorporated at various times from 
1823 down to 1849 in the various States of Pennsylvania, New 
Jersey and New York, and all asserted that they were lawfully 
enjoying the privilege of conducting their business in the manner 
adopted by them under authority expressly conferred by the laws 
of Pennsylvania. 2 

With the exception of the Delaware and Hudson, which as- 
serted as a special defense that it was not a railroad company 
within the meaning of the Act, the defendants contended that the 
decision of the Circuit Court in their favor should be upheld on the 
ground that the commodities clause was unconstitutional because — 

1. it was intended to violate, and does actually violate, a right 
reserved to the States; 

2. it forbids a railroad company, obeying every rule of trans- 
portation prescribed by Congress, to transport an article of com- 
merce which not only is harmless, but is one of the necessaries 
of life. The Act is not a regulation, but a prohibition; 

3. in violation of constitutional restrictions upon the exercise 
of the right to regulate commerce, it deprives of "liberty and 
property ;" 

4. it is in effect a taking of private property for public use 
without just compensation; 

2 The Delaware and Hudson Company and the Delaware, Lackawanna 
and Western alleged direct statutory authorization from the State of 
Pennsylvania, and the remaining four defendants relied upon two general 
statutes of the State of Pennsylvania, entitled respectively "An Act to 
authorize incorporated companies to invest and re-invest surplus funds in 
mortgages, stocks and other securities, etc.," approved March 31, 1868 
(P. L. 50), and "An Act to authorize railroad and canal companies to aid 
in the development of coal, iron, timber and other material interests of 
this Commonwealth," approved April 15, 1869 (P. h. 31). 
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5. making illegal discriminations, it is not "due process of 
law;" 

6. its penalties are so prescribed, as practically to bring about 
a denial of an opportunity by railroad companies to obtain a 
judicial determination of the questions involved; 

and they all made the contention that as a matter of interpretation 

7. the commodities clause is not applicable in the case of car- 
riers who do not own or mine coal, but simply own shares of 
stock in coal companies. 

Mr. Justice White's opinion disposes of the first of these 
objections by one of several concessions which appear from time 
to time in the written opinion. In the nth paragraph of his 
opinion he says : 

"Let it be conceded at once that the power to regulate com- 
merce possessed by Congress is * * * free from restrictions 
and limitations arising or asserted to arise by State laws, whether 
enacted before or after Congress has chosen to exert and apply 
its lawful power to regulate." 

No authority is cited in support of this proposition, and it 
would seem that if it be intended by the court as a decision of 
the point raised, it merits some discussion of Article 10 of the 
Amendments to the Constitution of the United States, and some 
consideration of the Supreme Court's recent decision upon the 
scope of that amendment. 3 It should probably be assumed that 
the court did not intend really to decide this question, but that 
the concession was merely for the purposes of argument. This 
view is strengthened by the context in the same paragraph. If 
it is to be regarded as a decision, it is largely shorn of its effect 
by the insertion of the word "lawful" four words from the end 
of the quotation. That word would seem to beg the whole ques- 
tion. 

The first point raised by the defendants having been met by 
this concession, which we may assume was merely for the sake of 
argument, the second, third and fourth points were frankly evaded, 
the court saying that the propositions and the arguments elaborat- 
ing them disappeared as a factor in the case as a result of the 
construction which they gave. to the statute. As one reads the 
opinion and re-reads it, one is impressed by the recurring refer- 
ence at intervals of two or three pages to the "grave constitu- 
tional questions" which must be decided by the court if the Gov- 

'Kansas v. Colorado et al. (1907) 206 U. S. 46. 



526 COLUMBIA LAW REVIEW. 

ernment's interpretation of the Act be endorsed, and of the far- 
reaching effect of such a construction upon "the enormous prop- 
erty interests involved." 

The interpretation of the Act which they adopted, doubtless 
relieved the Supreme Court of deciding the really vital constitu- 
tional questions which all lawyers thought to be involved in the 
statute, prior to the announcement of the opinion of the Supreme 
Court. It did, however, leave for consideration two minor ques- 
tions of constitutional law raised by the fifth and sixth legal 
points argued by counsel for the defendants. The Supreme Court 
did squarely decide against the defendants on their contention 
that the clause was unconstitutional because, making illegal dis- 
criminations, it did not amount to "due process of law." So far 
as concerns the discrimination between carriers, setting railroads 
by themselves as a class of common carriers, distinguishing them 
from canal companies, pipe line companies, express companies and 
others, the decision follows precedent. At any rate, attacks on 
statutes adopting a similar basis of classification have been unsuc- 
cessful in the litigation over the original Interstate Commerce 
Act, the Safety Appliance Acts and Employers Liability Laws 
enacted for the protection of railway employes. 

On the other hand, it is not quite so clear that there is any proper 
ground for discrimination from the standpoint of the shippers of 
commodities. Legislation of this sort can only rest upon a public 
policy, and that must be applicable equally to all. In determining 
whether a crime has been committed there can be no classification 
of the criminals. In the carriage of commodities what is wrong 
in the case of the carriage of one will be equally wrong in the 
other. If the union in one corporation of a transportation and 
merchandising interest in the product transported is contrary to 
public policy, it would seem to be wrong quite as much in respect 
to timber as in respect to coal. Even as construed by the court 
the Act seems to discriminate in the matter of allowing trans- 
portation of timber and timber products without restriction while 
restricting the transportation of coal. A statute of the United 
States establishing a public policy, in the matter of uniformity, 
must stand upon the same basis as the statute of a State, and it 
would seem that much could be urged against the constitution- 
ality of such a classification in a State statute. 4 

With reference to the contention that the clause was void 

'Connolly v. Union Sewer Pipe Co. (1902) 184 U. S. 540, 560. 
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because of the nature and character of the penalties which it 
imposed for violations of its provisions, within the doctrine of 
ex parte Young, 6 an adverse decision of this court on the ground 
that no penalties were sought to be recovered, and that the penal- 
ties clause was wholly separable, might have been anticipated from 
its attitude earlier in the year in the decision of the Consolidated 
Gas case. 8 The view entertained by the Supreme Court on this 
point in the instant case is entirely consistent with the underlying 
principles of the Young case. 

This leaves only the last of the points urged by counsel for 
the defendants, namely, that the clause was not applicable in the 
case of carriers who did not own or mine coal, but simply owned 
shares of stock in coal companies. On this point it must be con- 
fessed that there is a great deal of hard common sense in the 
brief dissenting opinion of Mr. Justice Harlan, where he says — 

"In my judgment the Act, reasonably and properly construed, 
according to its language, includes within its prohibitions a rail- 
road company transporting coal, if, at the time, it is the owner, 
legally or equitably, of stock — certainly, if it owns a majority or 
all of the stock — in the company which mined, manufactured or 
produced, and then owns, the coal which is being transported by 
such railroad company. Any other view of the act will enable 
the transporting railroad company, by one device or another, to 
defeat altogether the purpose which Congress had in view, which 
was to divorce, in a real, substantial sense, production and trans- 
portation, and thereby to prevent the transporting company from 
doing injustice to other owners of coal." 

In spite of the foregoing, however, probably very few law- 
yers who followed this case closely, and few of those who have 
been cognizant of the leading authorities on this point in recent 
years anticipated any different result from that announced in the 
prevailing opinion of the court. The argument of the defendants 
rested entirely upon the interpretation of the phrase employed in 
the statute "in which it is interested directly or indirectly." The 
court squarely held with the defendants on this point and decided 
that the words in question must be taken as embracing only a 
legal or equitable interest in the commodities, and that they could 
not be regarded as including commodities mined by a distinct cor- 
poration merely because of a stock ownership in that corporation 
by a carrier. This decision was inevitable, it would seem, unless 
the Supreme Court were prepared to overrule its own decisions 

"(1908) 209 U. S. 123. 

"Willcox v. Consolidated Gas Co. (1900) 212 U. S. 19, S3. 54- 
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and the decisions of the highest courts in the States where a 
majority of the defendants were incorporated, and conducted their 
operations. 7 

However much may be said in favor of the view on this ques- 
tion expressed in his dissent by Mr. Justice Harlan, it must be 
admitted that this view receives no support from the discussion 
which took place in Congress at the time the Commodities Clause 
was in the making in that body. At first Senator Elkins, Chair- 
man of the Interstate Commerce Committee of the Senate, re- 
ported the commodity clause in a form to make it "unlawful" for — 
"any common carrier subject to the * * * Act, unless 
authorized by its charter to do so, to engage directly or indirectly 
in the production * * * or selling of coal * * * or any 
other commodity" except "for its own use." 8 

In introducing this amendment Senator Elkins said in part: 
"I do not want to bring on any conflict by this amendment. I 
want to be fair. I do not want to interfere with any vested 
rights." 

A very spirited debate on the whole subject ensued on the 
7th and 8th of May, and was participated in by Senators Knox, 
Lodge, Bailey, Foraker, Teller and Tillman. 10 

Finally, after more discussion, in which Senator Elkins took 
a prominent part, Senator Daniel proposed as a substitute that — 
"after May, 1908, it shall be unlawful for any common carrier 
to transport" to another State, territory, or country "any article 
or commodity * * * produced by it, or under its authority, 
or which it may own in whole or in part, in which it may have 
an interest, direct or indirect, except such articles or commodities 
as may be necessary * * * in * * * its business as a 
common carrier." 11 

This amendment was adopted by the Committee of the Whole, 
but when it came before the Senate from that Committee, Senator 

T Compare Pullman Palace Car Co. v. Missouri Pac R. Co. (1885) 
US U. S. 587, 588, 596, 597; Conley v. Mathieson Alkali Works (1903) 
190 U. S. 406, 409; Peterson v. Chicago R. I. & P. R. Co. (1907) 205 
U. S. 364, 390, 391; Buffalo Loan etc. Co. v. Medina Gas & Electric Co. 
(1900) 162 N. Y. 67, 76; Saranac etc. R. R Co. v. Arnold (1901) 167 
N. Y. 368, 374; Commonwealth v. Monongahela Bridge Co. (1906) 216 
Pa. St. 108, 114, 115; Commonwealth v. New York etc. R R Co. (1890) 
132 Pa. St. 591; Shepard's Estate (189s) 170 Pa. St. 323; Act o£ Assembly 
of Pennsylvania, approved April 26, 1855, (P. L. 329) Section 3. 

"40 Cong. R, May 7, 1906, pp. 6345-6. 

'Ibid, May 7, 1906, pp. 6455-6. 

"Ibid, May 7, 1906, p. 6460; Ibid, May 8, 1906, p. 6495; Ibid, May 8, 
1906, p. 6497. 

a Ibid, May 9, 1906, p. 6569. 
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Tillman offered a substitute to make it cover cases of those — "in- 
terested, directly or indirectly, by stock ownership or otherwise, 
in the business of buying or selling such article, or * * * 
producing the same." 12 

As a reason for that amendment, Senator Tillman said: 

"I have here a communication from a gentleman engaged in 
coal production, and he points out that this amendment would not 
prevent the ownership of coal properties by the ownership of 
stock in coal companies; that it would not prevent the control of 
coal companies by officials of railway companies; that it would 
not touch the ownership of railroads by coal companies or the 
common ownership of railroad companies and coal companies." 13 

That amendment was twice rejected." 

The foregoing reference to the debates, added to the long line 
of decisions in the Supreme Court of the United States and the 
courts of last resort in New York and Pennsylvania, would seem 
to fully explain Mr. Justice White's comment on this phase of 
the question, where he says : 

"If it be that the mind of Congress was fixed on the trans- 
portation by a carrier of any commodity produced by a corpora- 
tion in which the carrier held stock, then we think the failure to 
provide for such a contingency in express language gives rise to 
the implication that it was not the purpose to include it. At all 
events, in view of the far-reaching consequences of giving the 
statute such a construction as that contended for, as indicated by 
the statement taken from the answers and returns which we have 
previously inserted in the margin, and of the questions of con- 
stitutional power which would arise if that construction was 
adopted, we hold the contention of the Government not well 
founded." 

Passing from the court's discussion of the constitutional ques- 
tions, and the reafnrmance of the technical view of the corporate 
entity as adopted in prior decisions of the Supreme Court, we 
come to that feature of the opinion which from the practical 
standpoint is the most important: that is, the court's interpreta- 
tion of the wording of the clause in its entirety. Not only is this 
the most important portion of the opinion in its practical effects, 
but it is also one of the most extraordinary pieces of reading in 
legal literature. In order to do the court full justice this portion 
of the opinion must be quoted quite fully, as it is impossible to 
paraphrase or clar ify it by other language. It is as follows: 

"40 Cong. R., May 17, 1906, p. 7012. 
"Ibid, May 17, 1906, p. 70"- 
"Ibid, May 17, 1906, pp. 7012-7014. 
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"It is clear that the two prohibitions which relate to manu- 
facturing, mining, etc., and the ownership resulting therefrom, 
are, if literally construed, not confined to the time when a carrier 
transports the commodities with which the prohibitions are con- 
cerned, and hence the prohibitions attach and operate upon the 
right to transport the commodity because of the antecedent acts 
of manufacture, mining or production. Certain also is it that the 
two prohibitions concerning ownership, in whole or in part, and 
interest, direct or indirect, speak in the present and not in the 
past; that is, they refer to the time of the transportation of the 
commodities. These last prohibitions, therefore, differing from 
the first two, do not control the commodities if at the time of the 
transportation they are not owned in whole or in part by the trans- 
porting carrier, or if it then has no interest, direct or indirect, in 
them. From this it follows that the construction which the Gov- 
ernment places upon the clause as a whole is in direct conflict with 
the literal meaning of the prohibitions as to ownership and interest, 
direct or indirect. If the first two classes of prohibitions as to 
manufacturing, mining or production be given their literal mean- 
ing, and therefore be held to prohibit, irrespective of the relation 
of the carrier to the commodity at the time of transportation, and 
a literal interpretation be applied to the remaining prohibitions as 
to ownership and interest, thus causing them only to apply if such 
ownership and interest exist at the time of transportation, the 
result would be to give to the statute a self-annihilative meaning. 
This is the case since in practical execution it would come to pass 
that where a carrier had manufactured, mined and produced com- 
modities, and had sold them in good faith, it could not transport 
them; but, on the other hand, if the carrier had owned com- 
modities and sold them it could carry them without violating the 
law. The consequence, therefore, would be that the statute, 
because of an immaterial distinction between the sources from 
which ownership arose, would prohibit transportation in one case 
and would permit it in another like case. * * * As the pro- 
hibitions concerning ownership in whole or in part, and interest, 
direct or indirect, are susceptible only of the construction that 
the dissociation of the carrier with the products which it transports 
was contemplated, our duty is, if possible, to treat the other and 
apparently conflicting prohibitions as embracing a like purpose, 
and thus harmonize the provisions of the clause and prevent the 
necessity of approaching and passing upon the grave constitu- 
tional questions which would necessarily arise from pursuing the 
contrary course. * * * The provisions as to manufacturing, 
mining and production, while they may be somewhat redundant, 
were nevertheless expressed for the purpose of leaving no possible 
room for the implication that it was not the intention to include 
ownership resulting from manufacture, mining, production, etc. 
* * * Under these circumstances, in view of the far-reaching 
effect to arise from giving to the first two prohibitions a meaning 
wholly antagonistic to the remaining ones, we think our duty 
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requires that we should treat the prohibitions as having a common 
purpose, that is, the dissociation of railroad companies prior to 
transportation from articles or commodities, whether the associa- 
tion resulted from manufacture, mining, production or ownership, 
or interest, direct or indirect * * * it seems to us our duty 
is to restrain the wider, and as we think, doubtful prohibitions so 
as to make them accord with the narrow and more reasonable 
provisions and, thus harmonize the statute." 

When the commentator first reads these extraordinary para- 
graphs from the opinion he feels dazed; when he reads them a 
second time he doubts not that he has reached his dotage; and 
upon the third reading he feels utterly lost. It passes credulity 
that this dissertation on syntax and grammar could have been 
excerpted from an opinion of the Supreme Court of the United 
States. The dissection of unambiguous words, and the distortion 
of clearly expressed phrases into unusual and unexpected mean- 
ings are foreign to the usual lucid, terse, and logical discourse of 
the very able Justice who wrote the opinion of the court. It is 
as incredible as it is disappointing that such a great case involv- 
ing as it did such profound economic principles — to say nothing 
of 'the stability of billions of dollars of investments — should be 
made to turn on such quibbles and hair-splittings as to the mean- 
ing of plain English. It is to be doubted whether counsel for 
any of the defendant companies would have had the hardihood 
to argue before that august tribunal along the lines of the opinion 
later handed down by the Supreme Court. Corporation lawyers 
have never been charged with a want of resourcefulness in dis- 
covering strained constructions of plain statutory language, nor 
have they ever been accused of diffidence in presenting arguments 
in behalf of such constructions when discovered; but the most 
astutely technical of all those members of the Bar engaged in the 
preparation of the defense of this case never contended for such 
a strained meaning of the commodities clause as that exemplified 
by the opinion delivered from the Bench. 

To the usual mind it would seem that the reasoning adduced 
by the Court in reaching its interpretation of the clause was even 
finer-spun in its shadowy differentiations than that invoked by the 
learned counsel for the Delaware & Hudson in support of the 
contention that his client was not a railroad within the meaning 
of that term as used in the statute. Suffice to say that not one of 
the score of counsel engaged in behalf of the defendants ever 
contended, either in brief or in argument, for the extreme con- 
struction of the law now given as the correct one. In other words, 
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the Court has thrown away nine-tenths of the argument on both 
sides and has gone off on a ground of its own — one that was never 
presented to it in any form by counsel for the Government or 
for the railroads. 

One cannot forego speculation as to the inducement to such 
an opinion, and the more one speculates the more one feels that it 
must have been the result of an inability on the part of the Court 
to agree on the "grave constitutional questions" necessarily in- 
volved in the case under any other interpretation of the statute. 
If the statute had been given its natural meaning, a decision upon 
the second, third and fourth constitutional questions raised by 
the defendant's brief would have been inevitable. That decision 
would have involved almost as inevitably distinguishing, — and 
perhaps even qualifying to some extent, — broad principles an- 
nounced in the Lottery,™ Northern Securities™ and Union Bridge 
Cases. 17 

And when one considers further, that of the Court as at present 
constituted, seven had participated in the first of the foregoing 
cases, eight in the second and eight in the third, one can readily 
imagine that the views of these judges on these "grave constitu- 
tional questions" could not be reconciled with facility. One can- 
not refrain from suspecting that it was easier to convince eight 
judges that they should subscribe to the dissertation on syntax 
than it would have been to persuade four to allow Justice White 
to express their several reasons for holding the Act unconstitu- 
tional or the reverse when given its natural meaning. 

If the elaborate opinion of the Supreme Court be summarized, 
it will be found that of the twenty-one pages the first eleven, or 
over half, are taken up by a synopsis of the pleadings and the 
decision of the lower court, together with a statement of the 
general position assumed by the Government and by the defend- 
ants in the litigation. Of the remaining ten pages practically 
one is taken up in concessions for the sake of the ensuing 
argument. Some of these concessions, it is submitted, could 
only properly be made for the sake of argument, and can- 
not be accepted in the light of settled principles of con- 
stitutional law. The greater part of another page is covered 
by a statement of the various "grave constitutional questions" 
avoided by the Supreme Court by invoking its fantastic interpre- 
tation of the commodities clause. Two more pages are consumed 

"(1903) 188 U. S. 321. 346-7-8, 351-2-4-S-6-7-8-9. 360-2-3-4- 
"(1904) 193 U. S. 197. 332-4-7-8-9> 341-2-5 & 350. 
"(1907) 204 U. S. 364, 397- 
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in disposing of the minor constitutional questions considered by 
the Court and the special ground of defense urged by the Dela- 
ware & Hudson Company. One page is covered by the directions 
to the lower court for the disposition of the case in further pro- 
ceedings before it, and the brief dissenting opinion of Mr. Justice 
Harlan. The remaining five pages of the opinion are devoted to 
working out the interpretation of the clause. Thus a perusal of 
the opinion leaves the reader with a distinct impression of having 
assimilated about equal parts of concessions for the sake of argu- 
ment, of evasions of "grave constitutional questions" and dis- 
sertation on syntax. It is true that the Court has technically upheld 
the constitutionality of the commodities clause, but battered out 
of all semblance to its verbal form as recognized by its best friends 
before interpretation by the Court. The practical results, however, 
are that all but one of the defendants will, in spite of the hue and 
cry of the past five years, continue lawfully to transact their 
business in precisely the same manner as heretofore. The only 
excepted defendant, the Delaware, Lackawanna & Western Rail- 
road Company, has only to make a slight change in its method 
of selling its coal to make its activities also lawful. If the endorse- 
ment of the constitutionality of the commodities clause in its 
present dilapidated shape is to be regarded as a victory .for the 
Government, it is confessedly a Pyrrhic victory. 

As one surveys the field of battle after the smoke has cleared 
away it would seem as though the Bar and business interests of 
the country would unite in deploring the abortive results attending 
the statesmanlike efforts of the Department of Justice and counsel 
for the defendants in seeking to construe the statute in accordance 
with its natural meaning and then seeking a definitive pronounce- 
ment as to the constitutionality of the act thus naturally construed. 
It may be that the Federal law-makers will formulate a new clause 
which shall declare in unmistakable language the intent of Con- 
gress to divorce coal production and transportation. If so, it 
will follow that the same "grave constitutional questions" must 
be argued and must be decided by the Supreme Court, and it is to 
be regretted that the business world must again undergo the unset- 
tling experience attendant upon the protracted litigation of so 
momentous a question. In view, however, of the facts brought 
out in this litigation and the serious effect of such legislation upon 
the public if any interruption to interstate commerce in anthracite 
coal should ensue, it seems unlikely that such a law would be 

adopted. 

Anonymous. 



